ISSUES

The   issues   are  whether TXI violated   the   regulation.     Further,   if  n
violation   occurred,   what   penalty,   if. any,   is   appropriate.

SUMMARY OF  THE   EVIDENCE

Donald  Clary,   in  his   18th   year,   died on   the   seventh   day  of  his
employment   with  Texas  Industries,   Inc.

On August   8,   1978,   Clary  and   plant   operator  Bailey,   the  only  employees
in   the  vicinity,   were   working   at   the   log  washer  at   the  Beckett   plant   (Tr.
9,   40,   78,   79,   96,   P2,   P7,   P9) .

As  material   is   dredged   from  the   river   it   cornea   into   the   plant   and   is
split   at   a   scalping   screen   into waste,   sand,   and   rock   fractions.     A  36   inch
McLanahan   log washer   then   removes   the  clays,   silts,   and  debris.     Twin
counter   paddle   shafts,   geared   to  29  r.p.rn.,   rotate   in   the   log   roller,     A
vertical   box  screen   retains   larger  sized   solids,     The   screen   itself can
become  clogged  and   this   in   turn causes  a  water overflow.     The  screen  can be
cleaned  by   hammering  on   it   on   the  down  stream  side  of:   the   log  washer.     The
cleaning   procedure  does   not   place  a  person   in  a hazardous  position   (P3,
P5,   Pll,   R5,   R7,   R8).

On   the   day  of   the   accident   operator  Bailey told  Clary he  wanted   to
clean  the  screen  (Tr.   25).     After  lunch,   about  2:15   p.m.,   Bailey   shut   down
the   machinery.     He   then   showe'd  Clary  how  to   clean   the   screen  {Tr,   26).
Bailey  then   told  Clary  "1  am  going  back  [to   the  control  room]   to   turn   the
fedder belt   and   log  washer  back on"   (Exhibit   R9).     As  he   left   Bailey  saw
Clary  beating on   the   screen   as   he  stood on  the  catwalk (Tr,   36,   R9).

The   control   room  portion   of  this   plant   is   a  level   above   the   log  washer
(Tr.   11,   21,   Rl,   R3).     It   takes   about  half a minute,   or 25 to  30   seconds,
for   a worker   to  go   from  the   catwalk  to   the  control  room switches   at   the
upper   level   (Tr.   22).     At   the   point   where   the   controls   are   located  Bailey
could   not   see Clary  (Tr.   32,   69,   P-7,   P-9,   Rl,   R3,.R6).

Bailey   turned  on   the machinery.     He   then walked  over   to  where he   could
eee   Clary,      He  saw him.     His   body waa   turning   in  the   log  washer.     He
immediately   turned  off  the   power.     There was  no hope  of   life  (R9).

Clary,    feet   first   into   the   paddles,   was   three   feet   from where   he had
been  cleaning  the  screen  (Tr.   88),

There   was   no   reason   for  Clary  to  be   above  the   tub  or   the   catwalk  (Tr.
87,   88,  96),     Clary,   when hammering  on   the screen,  was   standing  on  the
catwalk,     There   is   no  direct   evidence  of  the  height   that   the   steel   aide  of
the   log washer  extends   above   the  catwalk but   I estimate   the  distance   at
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the dust bucket. Both couplings were smooth and
